
1 We refer to the appellants collectively as the Thorbeckes.

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II

KAHALA FRANCHISE CORP., a Delaware corporation,
Plaintiff, No.  39853-2-II

v. UNPUBLISHED OPINION

HIT ENTERPRISES, LLC, a Washington limited liability 
company; and THOMAS S. KLUTZ, JR., and
HEIDI KLUTZ, husband and wife,

Defendants.

HIT ENTERPRISES, LLC, a Washington limited liability 
company; and THOMAS S. KLUTZ, JR., and
HEIDI KLUTZ, husband and wife,

Respondents,

v.

DRAGON FIRE ENTERPRISES, LLC, a Washington 
limited liability company; REGINA NORBY-
THORBECKE and WILLIAM THORBECKE, husband 
and wife; KYLE LEONARD, a single man; RODNEY 
MANZO, a single man; and CHRISTOPHER BOYD and 
JANE DOE BOYD, husband and wife;

Appellants.

Van Deren, J. — Dragon Fire Investments, LLC, William Thorbecke, and Regina Norby-

Thorbecke1 appeal the trial court’s order granting summary judgment to Hit Enterprises, LLC and 
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2 We refer to the respondents collectively as the Klutzes.

3 At oral argument, the parties indicated that the remainder of this case remains in litigation.

4 The Klutzes discuss Washington’s franchise investment protection act, chapter 19.100 RCW, at 
length in their response.  The Thorbeckes do not raise issues relating to the act and the trial court 
made no ruling on any claims arising under the act, thus, we do not address the issue.

5 Kyle Leonard, Regina Norby-Thorbecke’s son and William Thorbecke’s stepson, was also a 
purchaser, but he is not a party to this appeal.  

Thomas and Heidi Klutz2 on a promissory note executed as part of a business purchase involved 

in complex, multiparty litigation.3 The Thorbeckes ask us to review a June 12, 2009, denial of 

their motion for partial summary judgment and a September 4, 2009, order granting summary 

judgment to the Klutzes on the promissory note.4 We hold that neither the June 12 nor the 

September 4 trial court order resolved the Thorbeckes’ counterclaims and affirmative defenses, 

including their claims of misrepresentation and damages arising from the Klutzes’ failure to 

transfer franchise rights as part of the consideration for the promissory note.  Because these 

disputed issues of material fact preclude summary judgment, we reverse and remand to the trial 

court.

FACTS

In May 1999, Kahala Franchise Corporation granted a franchise to the Klutzes for the 

operation of a Samurai Sam’s Teriyaki Grill restaurant located at 1401 SE 164th Avenue, #150, 

Vancouver, Washington.  Samurai Sam’s was not a legal entity but rather a trade name Kahala 

owned.  The Klutzes also owned another Samurai Sam’s franchise in Clark County.  

In November 2005, the Klutzes sold the 164th Avenue Samurai Sam’s restaurant to the 

Thorbeckes.5 The Klutzes provided the restaurant’s profit and loss statements for the previous 

three years to the Thorbeckes.  Thomas Klutz also asserted that he provided the Thorbeckes with 
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a copy of the franchise agreement between Kahala and the Klutzes.  William Thorbecke stated 

that Thomas Klutz handed him the franchise agreement “indicating [Samurai Sam’s] was [a] 

franchise [and] he had authority to sell it to [them].”  Clerk’s Papers (CP) at 180.  William 

Thorbecke also admitted that his stepson informed him that Samurai Sam’s was a franchise.  

The Klutzes and the Thorbeckes agreed that the Thorbeckes would operate the Samurai 

Sam’s restaurant under the Klutzes’ franchise agreement to avoid paying a direct franchise 

transfer fee to Kahala.  Under the agreement, the Klutzes were allowed to transfer their franchise 

rights only upon Kahala’s approval and payment of a $5,000 transfer fee.  The franchise 

agreement also stated that

[u]nder no circumstances will [the Klutzes] have the right to subfranchise or 
sublicense [their] right to use the Proprietary Marks, or any of [thei]r other rights 
or benefits hereunder, without [Kahala’s] prior written approval, which may be 
given or withheld in [Kahala’s] sole and absolute discretion; and any purported 
subfranchising or sublicensing in violation of this Section 12.6 shall be void.  

CP at 37.  

The Thorbeckes agreed to purchase the restaurant from the Klutzes for $170,000.  On 

November 16, 2005, the Thorbeckes and the Klutzes executed several documents to effectuate 

the sale of the Samurai Sam’s restaurant.  These documents included:  (1) the agreement to sell 

the business; (2) schedule A, an asset listing; (3) an addendum to the purchase agreement; (4) 

schedule B, a promissory note for the remaining balance of the purchase price; (5) schedule C, an 

amortization schedule for payment on the balance of the purchase price; and (6) schedule D, a bill 

of sale.  

The agreement to sell the business stated, “[T]he Seller desires to sell and the Buyer 

desires to buy the business now being operated at 1401 S.E. 164th Avenue, #150, Vancouver, 
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Washington, 98683 and known as Samurai Sam’s Teriyaki Grill and all assets thereof as contained 

in Schedule ‘A’ attached.” CP at 408.  The bill of sale stated that the Klutzes were selling to the 

Thorbeckes “[t]he whole of the good will of the Samurai Sam’s Teriyaki Grill business formerly 

operated by the undersigned which is the subject of this sale.” CP at 416 (emphasis omitted).  

The Thorbeckes paid $60,000.00 in cash, with the remaining $110,000.00 due to the Klutzes by 

November 15, 2010, paid according to terms of the executed promissory note that provided for 

monthly payments of $2,204.17.  

On November 18, the Thorbeckes formed Dragon Fire Investments, LLC.  After the sale, 

Thomas Klutz remained available to answer questions and provide guidance on how to operate 

the restaurant.  The Thorbeckes also made Klutz a part owner of Dragon Fire and he and his 

family received free dining at the restaurant.  

The Thorbeckes paid the monthly amount due on the promissory note.  In addition to the 

amount due on the promissory note, the Thorbeckes also paid the franchise royalty fees to the 

Klutzes, who then sent the royalty payment to Kahala.  Using a formula, the parties regularly 

calculated the franchise royalty payments based on the restaurant’s profits.  

Around October 30, 2006, the Klutzes informed the Thorbeckes by e-mail that they 

should send future royalty payments directly to Kahala.  Almost eight months later, on June 21, 

2007, Kahala sent a letter to the Thorbeckes, informing them that the Klutzes were the only 

authorized franchisee of the 164th Avenue location and, thus, the Thorbeckes’ operation of the 

Samurai Sam’s restaurant was unauthorized.  As a result, on July 9, 2007, the Thorbeckes 

changed the operation and the name of the store.  The restaurant closed on February 28, 2008.  

In April 2007, Kahala sued the Klutzes for breach of the franchise agreement.  The 
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Klutzes filed a third party claim against the Thorbeckes for failure to make payments on the 

promissory note.  The Thorbeckes asserted affirmative defenses, including illegality of the 

contract, breach of contract, fraud, and violation of the franchise investment protection act, as 

well as counterclaims, including fraud, misrepresentation, and violation of the registration 

requirements of chapter 19.100 RCW.  

In his deposition and declaration, William Thorbecke stated that he thought he was buying 

a franchise from the Klutzes.  Similarly, Kyle Leonard stated, “There is no doubt that the purchase 

of the 164th [Avenue] store was represented to us as a purchase of [a] Samurai Sam[’]s franchise 

including the goodwill, name, logo, trademark, and all of the things one normally gets when they 

have a franchise behind them.” CP at 162-63.  Thomas Klutz stated in his deposition that he “had 

permission to sell the Samurai Sam’s name to th[e Thorbeckes]” and that he had received that 

permission from Sean Wieting, the brand president of Samurai Sam’s trade name at the time of 

sale.  CP at 228.  Wieting denied granting permission to the Klutzes to sell the franchise rights to 

the Thorbeckes.  

In January 2009, the Thorbeckes moved for partial summary judgment.  The Thorbeckes 

asked the trial court to conclude as a matter of law that (1) the agreement to sell the business 

contemplated the sale of the franchise rights, (2) the bill of sale was intended to convey all 

Samurai Sam’s franchise rights related to the 164th Avenue restaurant held by the Klutzes at the 

time of sale, (3) both the agreement to sell and the bill of sale were ineffective in transferring the 

franchise rights because the Klutzes failed to obtain the required authorization from Kahala, (4) 

Kahala requested that the Thorbeckes discontinue using the Samurai Sam’s likeness in its 

operations, and (5) the Thorbeckes were damaged as a result of the Klutzes’ breach of their 
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6 The Thorbeckes’ motion for partial summary judgment requested that the trial court “conclude 
as a matter of law that both the Agreement to Sell and the Bill of Sale were ineffective to transfer 
the Samurai Sam’s Teriyaki Grill franchise rights.” CP at 303.  The trial court’s order stated that 
“Hit did not transfer its franchise.” CP at 527.  Therefore, it appears that this portion of the order 
actually partially granted the Thorbeckes’ motion for partial summary judgment.

7 The Klutzes filed their original motion for partial summary judgment on February 14, 2008.  

purchase agreement.  

On April 15, the trial court entered a memorandum decision purporting to deny the 

Thorbeckes’ summary judgment,6 stating, “A business was purchased, not a transfer in franchise.”  

CP at 525.  On June 12, the trial court entered its order on the Thorbeckes’ summary judgment 

motion, finding that: (1) “Hit Enterprises, LLC sold a business to th[e Thorbeckes] by contract 

dated November 16, 2005,” and (2) “[a]s part of the transaction, Hit Enterprises, LLC did not 

transfer its franchise with Kahala Franchise Corporation to th[e Thorbeckes].” CP at 527.  

On September 4, the trial court granted the Klutzes’ renewed motion for summary 

judgment on the promissory note,7 ordering the Thorbeckes to pay the Klutzes the entire 

remaining amount on the promissory note, prejudgment interest, and attorney fees and costs.  The 

trial court also entered findings under CR 54(b) stating that the issues between the Klutzes and 

the Thorbeckes had been resolved and the matter was final for purposes of appeal.  

The Thorbeckes appeal the trial court’s order granting summary judgment on the 

promissory note.

ANALYSIS

Summary Judgment

The Thorbeckes ask us to review the trial court’s June 12, 2009, denial of their motion for 

partial summary judgment and its September 4, 2009, summary judgment order.  While denying 
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8 We “consider only evidence and issues called to the attention of the trial court” when reviewing 
an order granting or denying summary judgment.  RAP 9.12.  “Courts have read and applied RAP 
9.12 quite literally,” finding that “[e]vidence called to the attention of the trial court is properly 
before us, whether or not it was considered by the trial court.”  Goodwin v. Wright, 100 Wn. 
App. 631, 648, 6 P.3d 1 (2000); see also Mithoug v. Apollo Radio of Spokane, 128 Wn.2d 460, 
463, 909 P.2d 291 (1996).  Our review of the record demonstrates that the following evidence 
had been “called to the attention of the trial court” when it determined that no disputed material 
issues of fact remained: Thomas Klutz’s declaration and deposition; the promissory note; the sales 
agreements; William Thorbecke’s declaration and deposition; Leonard’s declaration; Regina 
Norby-Thorbecke’s deposition; the franchise agreement; the Thorbeckes’ answer, affirmative 
defenses, and counterclaims to the Klutzes’ complaint, and Wieting’s declaration.  Additionally, 
nothing in the record suggests the Klutzes objected to the trial court’s consideration of the entire 
record before it in making its decision on summary judgment, and similarly, neither party has 
objected to our consideration of the clerk’s papers submitted on appeal.  

most of the Thorbeckes’ requests for relief, the June 12 order did determine, as the Thorbeckes 

asked, that the Klutzes failed to transfer the contested franchise rights to the Thorbeckes.  The 

trial court’s September 4, 2009, order granted summary judgment to the Klutzes on the 

promissory note the parties executed along with the bill of sale and the sales agreement.  The trial 

court’s order stated that “there [were] no genuine issue[s] of material fact” that precluded entry

of summary judgment on the promissory note.  

Standard of Review

We review an order of summary judgment de novo, performing the same inquiry as the 

trial court.  Jones v. Allstate Ins. Co., 146 Wn.2d 291, 300, 45 P.3d 1068 (2002).  We consider 

“the facts and the inferences from the facts in a light most favorable to the nonmoving party.”  

Jones, 146 Wn.2d at 300.

Summary judgment is appropriate where “the pleadings, affidavits, and depositions 

establish that there is no genuine issue of material fact and that the moving party is entitled to 

judgment as a matter of law.”8  Jones, 146 Wn.2d at 300-01; CR 56(c).  “A material fact is one 

upon which the outcome of the litigation depends.”  Balise v. Underwood, 62 Wn.2d 195, 199, 
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381 P.2d 966 (1963).  The initial burden is on the moving party to show there is no issue of 

material fact. Young v. Key Pharm., Inc., 112 Wn.2d 216, 225, 770 P.2d 182 (1989). If the 

moving party meets this initial burden, then “[t]he nonmoving party must set forth specific facts 

showing a genuine issue and cannot rest on mere allegations.” Baldwin v. Sisters of Providence 

in Wash., Inc., 112 Wn.2d 127, 132, 769 P.2d 298 (1989); CR 56(e).

Disputed Material Facts

On June 12, 2009, the trial court issued its order on the Thorbeckes’ motion for summary 

judgment finding that: 

1. [The Klutzes] sold a business to th[e Thorbeckes] by contract dated 
November 16, 2005.

2. As part of the transaction, [the Klutzes] did not transfer [their] franchise 
with Kahala Franchise Corporation to th[e Thorbeckes] or any of them.  

CP at 527.  The record supports these two findings, but neither is helpful in determining the 

parties’ relative rights and obligations under the totality of the sales transaction that the pleadings 

put at issue in this case.  

Between the maker and the payee, a promissory note is simply a contract to pay money 

and “[i]t may be defended against for want of consideration, for fraud and deceit, and for any of 

the other causes which will avoid simple contracts.”  Vancouver Nat’l Bank v. Katz, 142 Wash. 

306, 313, 252 P. 934 (1927). When this rule is applied here, we conclude that material issues of 

fact preclude summary judgment on the promissory note.

It is undisputed that the Klutzes sold the Samurai Sam’s restaurant to the Thorbeckes.  

Additionally, even if the parties intended to transfer the franchise interest as part of this sale, the 

parties and the trial court agree that the Klutzes did not actually transfer the franchise interest to 



No.  39853-2-II

9

the Thorbeckes because the Klutzes lacked authority to do so under their franchise agreement 

with Kahala.  

The Thorbeckes’ response to the Klutzes’ June 16, 2009, renewed motion for summary 

judgment discusses the existence of material disputed facts relating to the promissory note debt.  

The Klutzes did not respond to the Thorbeckes’ counterclaims and affirmative defenses to the 

outstanding balance of the promissory note based on the Klutzes’ undisputed failure to convey the 

franchise interest that the Thorbeckes argue was part of the restaurant’s bargained for value.  

The Thorbeckes’ argued that the sale price included the right to use the Samurai Sam’s

name and that their regular royalty payments to the Klutzes, who passed them on to Kahala, 

showed a course of conduct attesting to the inclusion of value for the franchise interest in the sale 

between the Thorbeckes and the Klutzes.  They argued that the royalty payments should, thus, be 

credited to the outstanding balance of the promissory note.  They also pointed to other evidence 

related to the disposition of their counterclaims and affirmative defenses, including Thomas 

Klutzes’ belief that he was authorized by Kahala to transfer the Samurai Sam’s name and 

franchise to the Thorbeckes.  

The sale documents also demonstrated these unresolved material issues of fact.  The 

Klutzes did not transfer franchise rights.  The sales agreement stated, “the Seller desires to sell 

and the Buyer desires to buy the business now being operated at 1401 S.E. 164th Avenue, #150, 

Vancouver, Washington, 98683 and known as Samurai Sam’s Teriyaki Grill and all assets thereof 

as contained in Schedule ‘A’ attached.” CP at 408.  The parties dispute whether “the business”

and “all assets” of Samurai Sam’s Teriyaki Grill included franchise interests.  Kahala subsequently 

forbade the Thorbeckes from operating Samurai Sam’s without purchasing the franchise rights.  
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The trial court’s order granting summary judgment did not address whether the Klutzes made 

material misrepresentations to the Thorbeckes, whether the Thorbeckes reasonably relied on the 

representations, or whether the Thorbeckes are entitled to damages as a result of material 

misrepresentations—factual issues raised by the Thorbeckes in response to the summary judgment 

motion.  

The bill of sale also raises material factual disputes relating to the Klutzes’ representations 

to the Thorbeckes concerning the nature of the sale and the inclusion of franchise interests in the 

sale price.  The bill of sale stated that the Klutzes were selling “the whole of the good will of the 

Samurai Sam’s Teriyaki Grill business formerly operated by the undersigned which is the subject 

of this sale.” CP at 416 (emphasis omitted).  Good will includes the advantage or benefit of a 

business beyond the mere value of property and capital, consisting of the reputation and name 

recognition in the community and patronage from customers on behalf of its reputation.  See

Pollock v. Ralston, 5 Wn.2d 36, 44, 104 P.2d 934 (1940).  Thus, a material issue of fact remains 

about whether “the good will of the Samurai Sam’s” included the ability for the Thorbeckes to 

continue the restaurant in the current condition and under the same name.  CP at 416 (emphasis 

omitted).

The record supports the Thorbeckes’ claim on appeal that material disputed issues of fact 

remained that must be resolved before any amount due on the promissory note can be determined.  

Viewed in the light most favorable to the nonmoving party, here the Thorbeckes, it is clear that 

there are genuine issues of material fact that preclude summary judgment.  

Attorney Fees

The Thorbeckes request that we also reverse the trial court’s order granting the Klutzes 
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attorney fees and costs and that we award them fees for this appeal and their attorney fees 

incurred in responding to the Klutzes’ summary judgment motion.  We vacate the trial court’s 

attorney fees award to the Klutzes in its summary judgment order.  We deny the Thorbeckes’

request for attorney fees on appeal and for the summary judgment proceedings because we 

remand for further proceedings, after which attorney fees and costs for trial and the appeal may be 

determined.  

Disputed issues of material fact remain regarding the Thorbeckes’ defenses to enforcement 

of the promissory note and their counterclaims against the Klutzes, including that the Klutzes’

misrepresentations at the time of sale damaged the Thorbeckes and whether the amount of the 

promissory note included the franchise value that the Thorbeckes did not receive.  

We reverse the trial court’s September 4, 2009, order granting summary judgment and its order 

granting attorney fees and costs to the Klutzes and remand for further proceedings.    

A majority of the panel having determined that this opinion will not be printed in the 

Washington Appellate Reports but will be filed for public record pursuant to RCW 2.06.040, it is 

so ordered.

Van Deren, J.
We concur:

Worswick, A.C.J.

Armstrong, J.


